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When a b i d d e r  claims, or t h e  b i d d e r ' s  
c o n d u c t  e v i d e n c e s ,  a m i s t a k e  a f f e c t i n g  
i ts  l o w  b i d d e r  s t a t u s ,  f o l l o w e d  by an  
a t t e m p t  t o  w a i v e  t h e  claim and remain 
l o w  by v e r i f i c a t i o n ,  t h e  c o n t r a c t i n g  
o f f i c e r  p r o p e r l y  may d e c l i n e  t o  a c c e p t  
t h e  b i d .  A b i d d e r  c a n n o t  be p e r m i t t e d  
to  d e c i d e  a f t e r  b i d  o p e n i n g  whe the r  i ts 
b i d ,  i n  f a c t ,  is  t h e  l o w  b i d .  

Halco E n g i n e e r i n g ,  I n c .  protests  t h e  award o f  a 
c o n t r a c t  by t h e  Nava l  F a c i l i t i e s  E n g i n e e r i n g  Command 
to  J o h n  C. Grimberg Co.  u n d e r  i n v i t a t i o n  f o r  b i d s  No. 
~62477-81-B-7154 t o  i n s t a l l  a d e h y d r a t i o n  f a c i l i t y  a t  
t h e  Naval  Ordnance S t a t i o n ,  I n d i a n  Head, Maryland. 
Halco c o n t e n d s  t h a t ,  as  t h e  lowest a c c e p t a b l e  b i d d e r ,  
it s h o u l d  have been  awarded t h e  c o n t r a c t .  W e  deny  t h e  
protest  . 

B i d s  were opened  on  Sep tember  7 ,  1982,  w i t h  
S t r e e t e r  A m c t  t h e  l o w  b i d d e r  a t  $10,650,  Halco t h e  
second  l o w  b i d d e r  a t  $ 5 1 4 , 0 0 0 ,  and Grimberg t h e  t h i r d  
l o w  b i d d e r  a t  $543,000. S t ree te r  A m e t ' s  b i d  was 
r e j e c t e d  because of e x c e p t i o n s  t a k e n  t o  t h e  s p e c i f i c a -  
t i o n s  and t h e  u n r e a s o n a b l e  a m o u n t  b i d ,  l e a v i n g  Halco 
a s  t h e  lowest a c c e p t a b l e  b i d d e r .  Because t h e  con- 
t r a c t i n g  o f f i c e r  suspected t h e  p o s s i b i l i t y  of an  error 
i n  Halco's b i d  d u e  t o  an  i n c o n s i s t e n c y  between 3a lco ' s  
price f o r  i tem 2 ( t h e  i n s t a l l a t i o n  of a n  Electr ic  
Material L i f t )  and t h e  Government es t imate  f o r  i t e m  2 
and t h e  o t h e r  b i d  p r i c e s  r e c e i v e d ,  v e r i f i c a t i o n  from 
Halco w a s  r e q u s s t e d  by l e t t e r  d a t e d  September  8. The 
f o l l o w i n g  d a y ,  a H a l c o  r e p r e s e n t a t i v e  a d v i s e d  t h e  
c o n t r a c t i n g  o f f i c e r  t h a t  Halco had i n a d v e r t e n t l y  
o m i t t e d  t h e  cost  of an e l e c t r i c a l  h o i s t  i n  i t s  b i d  
c a l c u l a t i o n ,  r e s u l t i n g  i n  t h e  b i d  price b e i n g  
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u n d e r s t a t e d  by  $20,000.  I n  a l e t t e r  t o  t h e  c o n t r a c t -  
i n g  o f f i c e r - d a t e d  Sep tember  1 0 ,  Halco c o n f i r m e d  t h a t  
t h i s  m i s t a k e  had b e e n  made, b u t  s t a t e d :  

"If w e  c a n  correct t h e  b i d  and be 
awarded t h e  job a t  t h e  h i g h e r  price, w e  
w i sh  t o  d o  so. But  i t  mus t  be  c l e a r l y  
u n d e r s t o o d  t h a t  w e  d o  n o t  r e f u s e  t h e  job 
u n d e r  a n y  c i r c u m s t a n c e s  e s p e c i a l l y  i f  
c o r r e c t i n g  our b i d  would r e su l t  i n  our 
bid b e i n g  n o n - r e s p o n s i v e  f o r c i n g  u s  to  
wi thdraw."  

By l e t t e r  d a t e d  September 1 6 ,  Halco s e n t  t h e  c o n t r a c t -  
i n g  o f f i c e r  ma te r i a l s  s u p p o r t i n g  i t s  claim of e r ror  
r e g a r d i n g  t h e  o m i s s i o n  of t h e  e l ec t r i ca l  h o i s t  cost ,  
i n c l u d i n g  i t s  b i d  c a l c u l a t i o n  workshee t .  The Septem- 
ber 16 l e t t e r  a d v i s e d :  "Again ,  w e  d e s i r e  t o  accept 
t h e  j o b  a t  our o f f e r e d  pr ice  if t h e  above  r e q u e s t e d  
a d j u s t m e n t  c a n n o t  be made . " 

A pre-award c o n f e r e n c e  w a s  h e l d  on  Sep tember  20. 
I n  t h e  c o u r s e  o f  t h e  pre-award  c o n f e r e n c e ,  t h e  con- 
t r a c t i n g  o f f i c e r  r e v i e w e d  Halco 's  b i d  c a l c u l a t i o n  
w o r k s h e e t  and  d i s c o v e r e d  t h a t  t h e r e  was a s u b s t a n t i a l  
d i s c r e p a n c y  be tween  Halco's c a l c u l a t i o n  of $ 4 , 8 0 0  f o r  
p a i n t i n g  and s a n d b l a s t i n g  and  t h e  Government estimate 
of $39,650 f o r  t h a t  p o r t i o n  of t h e  project .  A t  t h i s  
p o i n t ,  a c c o r d i n g  t o  a Government  f i l e  memorandum of 
t h e  same d a t e :  

"The c o n t r a c t o r  [Halco] s t a t e d  t h a t  h i s  
estimate d i d  n o t  t a k e  i n t o  a c c o u n t  sand-  
b l a s t i n g  and  r e p a i n t i n g  of t h e  e n t i r e  
s t r u c t u r e  and h e  q u e s t i o n e d  w h e t h e r  t h i s  
work was w i t h i n  t h e  c o n t r a c t  scope. 
Halco's a t t e n t i o n  was d i r e c t e d  t o  t h e  
s t r u c t u r a l  notes on NAVFAC Drawing No. 
3 , 1 2 2 , 2 2 8  and a l s o  to c o n t r a c t  s p c c i f i -  
c a t i o n  S e c t i o n  09910 where  t h e  work is 
c a l l e d  for.  

(1 . . . A f t e r  r e a l i z i n g  t h a t  an a d d i -  
t i o n a l  error had been  made i n  t h e  p a i n t -  
i n g  p o r t i o n  of t h e  b i d ,  t h e  contractor 
s ta ted  t h a t  t h e  o n l y  way h e  would be 
a b l e  t o  take t h e  c o n t r a c t  is i f  h i s  b i d  
w a s  corrected by $ 2 0 , 0 0 0  f o r  Bid  Item I1 
[e le , -kr i ; i :  : 1 > i - t - l  ' I  
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Halco's d e c i s i o n  t o  wi thd raw its b i d  i f  it c o u l d  
not be c o r r e c t e d  is also r e f l e c t e d  i n  a h a n d w r i t t e n  
n o t a t i o n  d a t e d  September 20 and s i g n e d .  by t h e  presi- 
d e n t  o f  Halco on  t h e  second  page  of Halco's Septem- 
ber 16 l e t t e r  t o  t h e  c o n t r a c t i n g  o f f i c e r :  

"If w e  are  n o t  awarded t h e  added $20,000 
we w i s h  to  wi thd raw o u r  b i d  w i t h o u t  
p e n a l t y .  TJe w i l l  n o t  p a r t i c i p a t e  i n  
t h i s  p r o j e c t  i n  a n y  manner i f  w e  are n o t  
awarded t h i s  c o n t r a c t .  We b e l i e v e  t h e  
Government s h o u l d  s a v e  t h e  $10,000 how- 
e v e r  by award ing  to  Halco a t  t h e  
i n c r e a s e d  price." 

The c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t ,  b e c a u s e  t h e r e  
was e v i d e n c e  t h a t  t w o  m i s t a k e s  had been  made i n  
Halco's b i d ,  b u t  no  e v i d e n c e  a s  t o  e x a c t l y  wha t  price 
Halco had i n t e n d e d ,  Halco's b i d  c o u l d  n o t  be cor- 
rected,  but w i t h d r a w a l  c o u l d  be p e r m i t t e d .  

On t h e  a f t e r n o o n  of September  20,  Halco a d v i s e d  
t h e  c o n t r a c t i n g  o f f i c e r  t h a t  i t  had r e c o n s i d e r e d  and 
d e c i d e d  n o t  t o  wi thd raw i t s  b i d .  Accord ing  to  Halco, 
i ts  i n i t i a l  d e c i s i o n  t o  wi thd raw was based  on t h e  
" p r e s s u r e "  and "emot ion"  o f  b e i n g  t o l d  by t h e  con- 
t r a c t i n g  o f f i c e r  t h a t  it had made a n  error of a p p r o x i -  
m a t e l y  $35,000 i n  c a l c u l a t i n g  i t s  p a i n t i n g  and sand-  
b l a s t i n g  costs. Halco c o n t e n d s  t h a t ,  a f t e r  c h e c k i n g  
w i t h  i t s  i n t e n d e d  s u b c o n t r a c t o r ,  i t  d i s c o v e r e d  t h a t  i t  
had n o t  made a n  error i n  c a l c u l a t i n g  i t s  p a i n t i n g  and  
s a n d b l a s t i n g  costs and t h a t  t h e  Government ' s  estimate 
w a s  u n r e a l i s t i c a l l y  h igh .  N e v e r t h e l e s s ,  t h e  c o n t r a c t -  
i n g  o f f i c e r  d e c l i n e d  to  allow Halco to  r e v o k e  i t s  b i d  
w i t h d r a w a l .  The c o n t r a c t  was awarded to  Grimberg on 
September  22. 

Halco c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
s h o u l d  have a l l o w e d  i t  t o  r e t r a c t  t h e  claim of error 
i n  i t s  b i d  pr ice  f o r  p a i n t i n g  and  s a n d b l a s t i n g ,  r e v o k e  
its b i d  w i t h d r a w a l ,  and a c c e p t  award of t h e  c o n t r a c t .  
W e  d o  n o t  a g r e e .  

When a b i d d e r  claims, o r  t h e  b i d d e r ' s  c o n d u c t  
e v i d e n c e s ,  a m i s t a k e  a f f e c t i n g  i ts  l o w  b i d d e r  s t a t u s ,  
followed hy a n  a t t e m p t  t o  w a i v e  t h e  c l a i m  and remain 
low by v e r i f i c a t i o n ,  t h e  C o n t r a c t i n g  o E f i c e r  p r o p e r l y  
may decline to  accept  t h e  h i d .  G. T. Murphv? Inc. ,  

i s  t h a t  a b i d d e r  c a n n o t  be p e r - n i t t e d  to 6 e c i d e  a f t e r  
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bid o p e n i n g  w h e t h e r  i ts  b i d ,  i n  f a c t ,  is t h e  low b i d .  
Hanauer  Machine Works, B-196369, March 6 ,  1980,  80-1 
CPD 178;  RAJ C o n s t r u c t i o n ,  I n c . ,  8-191708, March 1, 
1979, 79-1 CPD 140. 

I n  o u r  view,  t h e  c o n t r a c t i n g  o f f i c e r  a c t e d  
r e a s o n a b l y  i n  r e j e c t i n g  Halco's b i d  i n  l i g h t  o f  t h e  
s u b s t a n t i a l  d i s p a r i t y  be tween t h e  Government estimate 
for s a n d b l a s t i n g  and  p a i n t i n g  and  Halco's quote,  and 
Halco's i n i t i a l  r e a c t i o n  when t h a t  d i s p a r i t y  was 
p o i n t e d  o u t ,  d e s p i t e  Halco's s u b s e q u e n t  c o n t e n t i o n  
t h a t  its s a n d b l a s t i n g  and p a i n t i n g  costs  a s  q u o t e d  
were correct. Under t h e  c i r c u m s t a n c e s ,  t h e r e  was sub-  
s t a n t i a l  u n c e r t a i n t y  a s  t o  whe the r  Halco a c t u a l l y  
i n t e n d e d  to b i d  a t o t a l  of $514,000 a s  e n t e r e d  p l u s  
$20,000 f o r  t h e  o m i t t e d  h o i s t ,  t h u s  b e i n g  l o w  a t  
$534,000,  o r  w h e t h e r  t h e  f i r m  i n t e n d e d  a n  e v e n  h i g h e r  
b i d  t h a t  w o u l d  r e f l e c t  a m i s t a k e  i n  p r i c i n g  s a n d b l a s t -  
i n g  and p a i n t i n g ,  as  i n i t i a l l y  claimed; i n  t h e  l a t t e r  
case, i t  is  n o t  c lear  t h a t  Halco's b id  would have been 
lower t h a n  G r i m b e r g ' s  s e c o n d  l o w  b i d  of $543,000.  I n  
t h e  f a c e  of t h a t  u n c e r t a i n t y ,  t h e  c o n t r a c t i n g  o f f i c e r  
a c t e d  p r o p e r l y  i n  r e f u s i n g  to  award t h e  c o n t r a c t  t o  
Halco. As i n d i c a t e d  a b o v e ,  a b i d d e r  c a n n o t  be  a l lowed  
to c o n t r o l  its low b i d d e r  s t a t u s  a f t e r  b i d  o p e n i n g  by 
c l a i m i n g  a n  error and l a t e r  a t t e m p t i n g  to r e t r a c t  t h e  
claim. 

The protes t  is d e n i e d .  
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